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SINCERELY YOURS

CHAIRMAN'S
COMMUNICATION

Respected Members,

Greetings from Bhuj Branch of WIRC of ICAI,

After a relaxing break of Diwali festival, now agaie-activate for
completion of Tax audit, GST Annual Return and Imeestax
Returns. As we have seen after the festive sedsme is sudden
spike in Covid cases under the new strain of Omic8p till the time
things get normal, please follow Covid guidelingclily and maintain
social distance, ware mask and try to avoid toigpdte in large

gatherings

During the Month of November- 2021, we have arrangeCarrier
Counselling Program at Shri MuktjivanSwamibapaMalirts and
Commerce College. 257 Commerce students take thefibef this
seminar. Thanks to Speaker CA Virag Acharya forrigga his

valuable time and guide the students about CA @oars well as
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opportunities for Cas.Also thankful to CA Jagrutdmg for Sparing

his time and remain present to motivate the Stisden

We have started to publish “journey in professidn’®1 legend
Member of our branch titling “True and Fair : Joeynof CA”. We
have published the experience of CA Ishwarbhai D@saRamijibhai
R. Patel and CA HimmatbhaiThacekr and CA MaheshBingria in
the Newlettersof last 04 Months. We are publishimg thoughts and
experience of “True and Fair : Journey of CA DMegad Sir in this
Newsletter. Thanks to young members CA HetalBhommi CA
Falguni Katarmal for successfully conducting anchagng this new

initiative.

We have also lined up various knowledge WebinarthenMonth of
December and a lot of initiatives are being planfuedhe benefit of

the Members and Students.

Once again It is my humble request to members hiribate article
for our monthly newsletter. | also request all mensbto come
forward as a faculty with relevant topics to enaldeto organize CPE
Seminars continuously with in-house faculties. iy anember wants
to contribute in respect of any article in future veant to become
moderator of any future programs of branch thenl sloatact any of

the Executive committee members.
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Best Regards,
CA Ramesh Pindolia
Chairman, Bhuj Branch of WIRC of ICAI
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TRUE AND FAIR: JOURNEY OF A CA

A conversation With CA D.L.Vegad

CA Hetal Bhojani

This is a Transcript of Conversation that CA D.L.Vegad had with CA Hetal Bhojani

AL 89 5 AU 9eal H[SAIAL CA U 2im[AUAlL dv oAl 9. 6xl 240 o8l
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E-NEWSLETTER-BHUJ BRANCH OF WIRC OF ICAI-DECEMBER-2021




TRUE AND FAIR: JOURNEY OF A CA

A2l 5 § de Uiz Bl 95, d avid Eluioilz ddl. 2R dHd 2ese s2al M dl
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~ .
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TRUE AND FAIR: JOURNEY OF A CA
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TRUE AND FAIR: JOURNEY OF A CA
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TRUE AND FAIR: JOURNEY OF A CA
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Ll HOll < dl &gl udl o1, i 224 s 24l 2leildl 46l 214, ue 24 vz 5
AL discipline . il 51200 x5@Hi (A1 @adz<d standard |1z 26y
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INCOME TAX

Evidence under Income Tax

Compiled by:CA. Jagrutkumar A. Anjaria
B. Com., FCA, DISA (ICAI)

This issue was one of the subject matters of discussion at CPE organized by the Bhuj Branch
on 28-10-2021

EVIDENCE

* |Income tax proceedings are not adversarial in nature where each party
presents his own case before a neutral adjudicator

* They are not judicial proceeding in a sense

® Strict rules of evidence do not govern

* Assessing office may even act on some material which may not be
accepted as evidence in a court of law

* Assessing officer is a party and a judge in his own case

* Wider powers, equally wider responsibility

EVIDENCE ACT

* All facts, except the contents of a document may be proved by oral
evidence

* QOral evidence has to be direct

* The witness must

O Directly see

O Directly hear

O Directly perceive

O Directly holds an opinion
* Indirect evidence are excluded

O Hearsay

O Derivative evidence

INCOME TAX ACT

* Duty of the AO
O Make an assessment
O Determine tax

* Section 142(2)
O Authority to inquire and collect evidence

* Section 143(2)
O Required to hear evidence produced by the assessee
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INCOME TAX

* Section 131
O Take oral evidence of assessee
O Take oral evidence of witnesses
O Use them in the order
* When evidence is considered adverse
O Give opportunity
" Adequate
=  Reasonable
GATHERING OF EVIDENCE UNDER INCOME TAX ACT

* Not controlled by Evidence Act
* Scope is much wider

* May act on material which may not be accepted as evidence in Evidence
Act

* May take official notice of a wider variety of facts which need not be
proved as in Evidence Act

* Not confined to direct evidence (by way of testimony)

* Documentary evidence included
O Documentary evidence that can be proved by oral evidence

¢ Circumstantial evidence also included

* Canrely on material gathered by him

* Includes material which is within his personal knowledge

* Includes material gathered by way of hearsay evidence

* Includes material which comes to his possession
LIMITATION ON EVIDENCE

* Only with reference to use of material collected with reference to
principle of natural justice
0 Give opportunity of being heard
e Act honestly and fairly
* Notindulge in pure guess work
e AP High Court:
0 Even when Gross Profit is fixed to the detriment of the assessee
= Assessee id entitled to know reasons
= Detailing all the adverse evidence collected
0 Failure would make the order legally infirm
INTERESTING INTERPLAY BETWEEN TWO ACTS

* Income tax authority
0 Not strictly bound by technical rigours of Evidence Act
e But can invoke principles contained in the Evidence Act
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INCOME TAX

0 Whenever the occasion demands
* Example
0 Section 110 of the Evidence Act
0 Title follows the possession
= Unless contrary is proved
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INCOME TAX

What Judicial Decisions Have to Say About Speaking Order

Compiled by:CA. Jagrutkumar A. Anjaria

B. Com., FCA, DISA (ICAI)

This issue was one of the subject matters of discussion at CPE organized by the Bhuj Branch
on 28-10-2021

SPEAKING ORDER

e Falls under the principles of natural justice, ensures that principles of
natural justice are followed
e |tis all about giving reason for the decision
e The order would show which particular circumstance received due
consideration
* It reduces arbitrariness
e Areasoned order speaks for itself
e According to the Supreme Court
0 Itis obligatory on the part of judicial or quasi judicial authority
0 To pass areasoned order
0 While exercising statutory jurisdiction
0 Inthe absence of a reasoned order
* |t would become a tool for harassment
* Another observation by the SC
0 While conferring the said (judicial or quasi judicial) power
0 The authority may feel that it would not be in a larger public
interest
0 That reasons be recorded and communicated
0 Except for such cases
= Reasons are required to be recorded for a decision
* One more SC observation
0 Why recording of reasons is essential
= Prevents unconscious unfairness or arbitrariness
* The need to search for reason will put the authority
on alert
* Minimise the chances of unconscious infiltration of
personal bias or unfairness
* Irrelevant considerations will get discarded
= Justice should not only be done but should also appear to
be done
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INCOME TAX

e Unreasoned order may still be just

e But will not appear to be just

* Reasoned conclusion will have the appearance of
justice

®" In an appeal, an unreasoned order will not help the
appellate authority

e |t will have to wade through the entire record to find
out what is right and what is wrong

0 Gauhatti HC
= |t is a safety valve against arbitrary exercise of discretionary
power
= Otherwise it would encourage mechanical exercise of
power
0 Gujarat High Court
= The reasons recorded must be
e Substantial
* Cogent
= But not a mere an apology for reason

* Whatis an apology for reason?

0 The phrase is picked up from an SC judgment

0 In the instant case, the only reason that is
found in the order of the CWT is "Looking to
this fact",

0 The court seems to be saying that the words in
inverted comma were used just to fulfill what
the section required.

0 They were not the “reason” in true sense but
were used as a facade to demonstrate
compliance with what the section required

= The SC on the same terminology of apology of reason

* We find considerable force in the submission made
on behalf of the respondents that the "rubber-stamp"
reason given mechanically for the supersession of
each officer does not amount to "reasons for the
proposed supersession"

* The most that could be said for the stock reason is
that it is a general description of the process adopted
in arriving at a conclusion.

* This apology for reasons to be recorded does not go
beyond indicating a conclusion in each case that the
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record of the officer concerned is not such as to
justify his appointment "at this stage in preference to
those selected".
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